A Close Call

n 1994, though few people knew it, an asteroid
I came within 65,000 miles of our planet — a hair’s

breadth in cosmic terms. The size of a house, it
could have destroyed a small city.

In late May, the foreign business community
discovered a “legislative asteroid” had passed the
Diet Lower House and was headed for the House of
Councilors. Article 821, though an obscure provision
in a bill revising Japan’s Meiji era Commercial Code
(Shoho), if enacted would have severely damaged
scores of foreign companies, as well as Japan’s
international reputation.

Article 821 in effect would require many foreign
financial and manufacturing companies that had
been operating as branch offices for a variety of
valid and legal reasons — often under the advice of
Japanese ministries — to change their legal
structures and become Japanese kabushiki kaisha.
The cost would have run into the hundreds of
millions of dollars, with no benefit to either the
companies or the Japanese government, since the
companies had been paying taxes and complying
with Japanese law.

Moreover, adopting Article 821 would have come
on the heels of the government decision to delay
by a year permitting cross-border triangular
mergers, and in the midst of a rush by some
Japanese companies to adopt defense measures
against a perceived “tsunami” of hostile foreign
takeovers. In combination, these developments
would send a strongly negative signal to world
markets, undermining Prime Minister Junichiro
Koizumi’s goal of doubling FDI by 2008.

An ACCJ Task Force quickly coalesced under the
leadership of former ACCJ Vice President John
Kakinuki, who has extensive experience in drafting
Diet legislation and knowledge of Japan’s
legislative process. We then formed a coalition with
our European and Australia-New Zealand
colleagues, and enlisted the help of Ambassador J.
Thomas Schieffer and his staff in expressing our
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alarm to the Japanese government and Diet, as well
as in Washington.

Since Article 821 had been written by the Ministry
of Justice as part of a larger, carefully drafted
updating of the archaic code, and had been passed
by the Diet Lower House, amending it would prove
to be difficult, indeed impossible. Unlike in the U.S.,
once sent from the Lower House to the Upper
House, legislation is seldom amended. Furthermore,
the bill’s managers had no appetite for submitting
an amendment to 821 to the Lower House, where it
could be used to delay action on Koizumi’s top
priority — privatization of Japan Post.

The strategy to deflect this legislative asteroid
was — unusually for us — to avoid the press, and
work behind the scenes with the bill’s managers
and sympathetic Diet members to write into the
legislative record language that would protect our
companies, and set the stage for amendment after
the Japan Post issue subsided. The outcome was
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uncertain right up to the last moment, with
Kakinuki collaring committee members as they
were on their way to vote. In the end, a carefully
scripted series of Q&As made clear that 821 would
not apply to foreign companies doing legitimate
business in Japan. In addition, the committee
passed “supplemental resolutions” (futai ketsugi)
providing the same assurance, and indicating that
an amendment to the amended law would be
con-sidered before it came into effect next May.
Although the immediate danger had passed, the
Task Force still has work to do: ensuring that
ministerial regulations and guidelines do no
harm and, above all, seeking a legally binding
amendment. | hope this story brings to life the
urgency and complexity of the advocacy challenges
we often face these days, and how the ACCJ as a
voluntary organization can marshal expertise
and respond effectively. We are on constant
asteroid alert.
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