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ACCJ Viewpoint

Recommendation

The American Chamber of Commerce in Japan
(ACCJ) supports the goal of the Government of
Japan (GOJ) of expanding the nation’s pool of
legal professionals to increase access to legal
services throughout the country. The ACCJ also
strongly encourages the GOJ to fulfill its plan
of increasing the number of newly licensed
attorneys by specific numeric targets.

Background

In June 2001, the Justice System Reform Council
(JSRC) finished a two-year study aimed at
reforming Japan’s justice system to better meet
the needs of the nation. This study emphasized
the need to improve the general public’s access
to the justice system, and to reform the judicial
community to better support this effort.

The study recommended expanding access to
legal services by increasing the pool of licensed
attorneys. The JSRC proposed that the number
of newly licensed attorneys be increased to
3000 per year by the year 2010 (the “Expansion
Plan”). The Expansion Plan was approved by a
Cabinet resolution in March 2002.

To further the Expansion Plan, in April 2004 the
GOJ established sixty-eight new law schools and
introduced a new system of graduate law school
education. These schools differed from the

traditional juku, or “cram school,” because they
emphasized academic training in legal reasoning
and professional training in practical legal skills,
rather than focus on test-taking strategies.

Expansion Plan in Peril

The Japan Federation of Bar Associations (JFBA)
announced its full support for the Expansion Plan
shortly after the plan’s unveiling, stating that it
would “exhaust all of its energies” to further the
progress of judicial reform.* Recently, however,
the JFBA drafted a recommendation encouraging
the Ministry of Justice (MOJ) to reduce the rate
of admission of new attorneys to practice and
abandon the Expansion Plan’s numerical quotas.
To explain this policy reversal, the JFBA argues
that the lower bar passage threshold produces
lower quality attorneys, and that the increase

in junior attorneys has strained the availability
of training opportunities, ultimately resulting in
inferior legal services.

1 http://www.nichibenren.or.jp/ja/opinion/report/080718.html
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Although high-ranking government officials,
including the Chief Cabinet Secretary of Japan,
have been critical of the JFBA's about-face, the
MOJ is considering a review of the Expansion Plan
in light of the JFBA proposal.

Flaws in JFBA Position

The ACCJ believes that the JFBA's sudden
opposition to the Expansion Plan is misguided
for the following reasons: (1) the JFBA has
offered no objective data to support its
allegations, (2) there exist solid avenues for the
training of new attorneys, (3) the fluid nature
of careers in the legal profession requires an
increased supply of junior attorneys, and (4)
bengoshi are in short supply outside of Tokyo,
particularly in rural areas.

1. No Objective Support for JFBA Position

The JFBA has provided no data to support its
assertion that the lowered bar passage threshold
has reduced the quality of the expanded pool

of newly licensed attorneys. Test scores are

not the only factor that makes for a competent
professional, and it does not follow that those
who exceed a lowered bar passage threshold

will perform less well in the practice of law than
those who reached the previous higher threshold.
Further, under the new system, all successful
candidates will have, after a transition period,
two or three years of graduate-level education.
The ACCJ believes that the quality (or at least the
skill sets) of the current attorney candidate pool
has risen as a result of the additional graduate-
level education, which will likely prove more
valuable than the three to five years of cram
school that the previous candidates underwent.

We invite the JFBA to present any data, to

the extent such data exists, which purports to
measure the alleged reduction in quality (as
evidenced by performance as practitioners) and
constitutes evidence to support abandoning the
Expansion Plan.

2. Avenues for Additional Training

Even if the increased number of newly licensed
attorneys has strained the availability of current
training opportunities, it does not serve the
GOJ’s policy of promoting greater access to the
justice system to return the bar passage rate to
previous levels or to freeze the rate at its current
level. There are many ways to provide high
quality training opportunities to junior attorneys,
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including the two approaches discussed below.
The Japanese bar associations have a moral duty
to increase their efforts in this regard and focus
on ways to provide such opportunities.

a. Training provided by Traditional Law
Firms

In fairness, there is a limit to the number of new
attorneys the largest firms can employ and train.
As large and medium sized law firms continue

to grow in Japan, however, their ability to
absorb junior attorneys will increase. The four
largest law firms, for example, will hire at least
100 attorneys to begin in 2009; the gaikokuho
kyodo jigyo firms will hire a similar number.
Moreover, there is a trend toward increased
specialization among attorneys. Clients of
today’s major law firms demand specialization,
which is facilitated by the existence of a larger
pool of legal professionals and by the law school
system that gives an individual with non-legal
(e.g. scientific) background the opportunity to
become an attorney.

b. Training provided by the Criminal
Justice System

The criminal justice system is another avenue
for training that should be pursued. The GOJ
can play a role by expanding access to court-
appointed counsel for criminal defendants
(“Public Defenders”), including those defendants
held for questioning, either directly or by
engaging private law firms to provide such
services. Encouraging GOJ agencies to respect
the right to counsel, which is enshrined in

the Japanese Constitution in the context of
investigations, would allow more attorneys to
play a positive role in promoting the rule of law.

The ACCJ believes that employment of bengoshi
by GOJ agencies would serve the complementary
goals of providing training and promoting the rule
of law and improved administrative due process.

3. Fluid Nature of the Legal Career

An additional factor is the number of bengoshi
moving from private practice to other jobs
requiring legal expertise is growing. Bengoshi
are increasingly moving to corporate legal
departments, or becoming judges or prosecutors.
It is also increasingly common for government
agencies to request bengoshi secondees from
law firms. In order to offset these trends and fill
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the professional vacancies, the number of new
attorneys must increase.

As the limited capacity of judicial dockets
slows the pace of litigation in Japan, the ACCJ]
urges the MOJ to consider meeting the needs
of the public by increasing the number of
judges. Whether or not the absolute number
of judges is increased, ACCJ encourages the
GOJ to increase the number of judges and
prosecutors who have experience in private
practice by hiring mid-career candidates.

In order to meet this need, the number of
new attorneys will have to be increased to
meet demand in future years. Finally, the
ACC]J believes that a number of agencies, in
particular the Japan Fair Trade Commission,
the Financial Services Agency and the Ministry
of Justice itself, would benefit from employing
bengoshi on a career track, full-time basis.

4. Shortage of Attorneys outside of Tokyo

Ten years ago, reports showed that small and
medium sized law firms, and law firms located
outside Tokyo and Osaka, faced difficulties in
attracting new attorneys. At that time, the
total number of candidates passing the bar
was limited to 700, with approximately 170
becoming judges and prosecutors. While
some recent candidates may have encountered
difficulty locating attractive positions in Tokyo
and Osaka, anecdotal evidence suggests that
bengoshi remain in short supply in other cities
and prefectures. Without continuing to increase
the number of licensed attorneys, the goal

of expanding access to legal services by the
general public, particularly in rural areas, may
never be achieved.

The JFBA is suggesting that even rural regions,
where attorney shortages have been most acute,
now have enough attorneys and may not be
able to absorb many more. The JFBA argues
that there are no more “zero regions” — areas

of Japan where there are no attorneys. Even
assuming there has been a recent improvement

in access to legal services in rural areas, however,

this situation would be directly attributable to the
overall increase in the number of attorneys; any
such gains will be sustained only so long as the
number of attorneys continues to rise.

Conclusion

Even with the increase over the past five years,
the ratio of licensed attorneys to citizens and
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2 George Schumann, Beyond Litigation: Legal Education
Reform in Japan and What Japan’s New Lawyers Will Do, 13
U. Miami Int’l & Comp. L. Rev. 475, 479 nn.8-9 (Spring 2006)
(citing JFBA statistics and data on file with the University of
Miami International & Comparative Law Review).
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residents in Japan remains very low compared
with the ratio in peer countries. Based on 2003
data, the ratio of licensed attorneys to citizens
and residents was approximately 1:6,748 in
Japan, 1:384 in the UK, 1:1476 in France, 1:708
in Germany and 1:274 in the U.S.? It is worth
noting that South Korea, which started with a
lower number of attorneys per capita than Japan,
has outpaced Japan in its expansion of the pool
of legal professionals.?

The ACCJ strongly encourages the GOJ to stand
by the Expansion Plan and fulfill its commitment
to increase the number of newly licensed
attorneys by specific numeric targets. It is clear
that an increased pool of bengoshi presents the
possibility of heightened competition, and will
require continued efforts to adequately train
and integrate new attorneys into Japan’s legal
culture. Nevertheless, increasing the number
of bengoshi is the most appropriate course. The
ACC]J believes that the far-reaching benefits of
improved access to legal services through an
increased number of trained legal professionals
will outweigh any temporary discomfort.

2 George Schumann, Beyond Litigation: Legal Education
Reform in Japan and What Japan’s New Lawyers Will Do, 13
U. Miami Int’l & Comp. L. Rev. 475, 479 nn.8-9 (Spring 2006)
(citing JFBA statistics and data on file with the University of
Miami International & Comparative Law Review).

3 http://asia.legalbusinessonline.com/news/breaking-
news/29308/details.aspx; http://www.koreatimes.co.kr/www/
news/nation/2008/09/117_30290.html.
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news/29308/details.aspx; http://www.koreatimes.co.kr/www/
news/nation/2008/09/117_30290.html.
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