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ACCJ Viewpoint

Recommendations

The American Chamber of Commerce in Japan
(ACCJ) recommends that the Government

of Japan, through the Ministry of Justice,

the Ministry of Finance and other Ministries
concerned, revise the Corporation Law, the
Corporation Tax Act and other relevant laws

and regulations to establish a new simplified
procedure to convert the branch office of

a foreign-incorporated company registered

in Japan (Japanese branch) into a Japan-
incorporated stock company (stock company)
(kabushiki-kaisha under the laws of Japan).

The present situation greatly disadvantages
Japanese branches in terms of legal and taxation
procedures when they are incorporated as
kabushiki-kaisha, compared with domestic
companies doing the same. While foreign-
incorporated companies recognize their ability to
continue to operate as a Japanese branch, the
option to convert the Japanese branch to a stock
company on terms equivalent to those accorded
to domestic companies will greatly improve

the flexibility of their corporate organization.

To remedy the current situation, the ACCJ
recommends the following:

(1) Establish a new “quasi company split”
procedure to allow a Japanese branch to
be converted to a stock company. The
new procedure should allow a foreign-
incorporated entity to either incorporate
the Japanese branch into a stock company
or issue new shares by transferring the
business of the Japanese branch to such
stock company without having to obtain
consent of the creditors of the transferred
business by implementing procedures
comparable to the creditor protection
procedures and other procedures for a
company split;

(2) Not require inspection by a court-appointed
inspector for a quasi company split, similar
to the procedures for a company split; and

(3) Allow the quasi company split to be tax
deferred as a tax-qualified reorganization
and establish measures to exempt
consumption tax and reduce real estate
acquisition, registration and license taxes.

Issues
Under the current legal system to convert a
branch office to a stock company, a foreign-
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incorporated entity must take measures such as
incorporating the Japanese branch into a stock
company by making the business of the Japanese
branch as a contribution-in-kind (genbutsu
shusshi) or, once it has incorporated a stock
company, issuing new shares in exchange for the
business submitted as a contribution-in-kind.

These requirements result in a number of
significant problems and disadvantages when
the Japanese branch is converted to a stock
company. For example:

(1) Itis necessary to obtain individual consent
from each creditor regarding the transfer
of business to the stock company, unlike a
merger or company split. This requirement
makes it extremely cumbersome to convert
the Japanese branch as there are often
multiple and continuous contracts and
agreements even though there is no material
change in risk to the contracting parties
including creditors of the Japanese branch.

(2) The required inspection by a court-
appointed inspector when a contribution-in-
kind is made for the stock company causes
unnecessary and costly delays.

(3) From a tax perspective, the Japanese branch
is materially disadvantaged in terms of
deferred taxation, consumption, real estate
acquisition, registration and license taxes,
as compared with a Japanese company
implementing the company split procedures.

These problems can be solved if the Japanese
government creates a new simplified procedure
to convert the Japanese branch to a stock
company. The ACCJ recommends the following:

1. Establishment of a quasi company
split procedure through revision of the
Corporation Law

When the Japanese branch is converted to a
stock company, the foreign-incorporated entity
must transfer the liabilities or the contracts of the
Japanese branch that constitute the business of
the Japanese branch to the stock company in the
form of a discharge. Such a transfer requires the
consent of all concerned creditors.

However, this procedure is quite complicated
and unrealistic as the Japanese branch may
have multiple and continuous contracts and
agreements in place. Unlike the company split
procedure, where all contractual liabilities
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succeed to the new entity by operation of law,
the business of the Japanese branch cannot

be transferred to the stock company without
obtaining consent from all customers, business
partners, workers and other concerned parties
who have executed a contract or agreement with
the foreign-incorporated entity acting through
the Japanese branch. In this case, a humber

of complications would arise. For example, any
creditor not having consented might be left
holding the Japanese branch as collateral even
after the conversion, customers and business
partners might demand revisions of the terms
and conditions of their contracts or agreements,
and workers might demand severance pay, each
of which would cause significant adverse impact
on the continuity of business itself.

For stock companies, however, a revision to the
Commercial Code in 2000 introduced the company
split procedure to resolve such problems. Under
a company split, the business of the company
can be divided into two or more entities in order
to transfer a part of the company’s business to
another entity or a newly incorporated entity.
Under this procedure, the transferor company

is not required to obtain the individual consent
of each creditor. Instead, it must provide public
notice in the official gazette and individual notice
to the creditors known at the time of such notice,
and implement creditor protection procedures
such as the payment of its liabilities to the
creditors objecting to the company split (Article
810 of the Corporation Law).

Further, through the revision of the Commercial
Code in 2004, a procedure was introduced
under which the splitting company may

bypass individual notice to the creditors by
giving public notice in the official gazette and
through electronic public notice or publishing an
announcement in daily newspapers, if it is so
permitted in its articles of incorporation (Article
810.3 of the Corporation Law). The procedure
releases the splitting company from the
obligation of individual notice to known creditors,
which costs significant time and money, by
implementing this double public notice.

The provisions of the company split procedure
are applicable only to stock companies under the
current Corporation Law. However, as a matter
of law, foreign-incorporated companies are
granted with juridical personality (i.e., the ability
to enter into legal transactions) and furnished
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with various elements comparable to Japanese
companies of the same type (Article 933 of the
Corporation Law). Establishing a procedure for a
quasi company split, as the organizational act of
splitting the business of a Japanese branch and
incorporating a stock company or issuing new
shares, is unlikely to cause any inconsistency
with Japanese corporate law.

In fact, since Japanese branches are subject to
almost the same rules and regulations as those
applicable to stock companies, both legally and
in terms of taxation procedures, it is critical to
develop a procedure for a quasi company split,
which corresponds to the existing procedure for
a company split, to establish a fair and equitable
corporate legal system.

2. Omission of inspection procedures
through a revision of the Corporation Law

If the foreign-incorporated entity makes a
contribution in kind to the stock company,

an inspection by a court-appointed inspector

is required, since creditor interests could be
prejudiced due to overvaluation of the subject
property for the contribution-in-kind (Articles 33
and 207 of the Corporation Law).

In practice, the inspector’s approval is a time
consuming and costly process. Reserving

the inspector requires the applicant to make
advance payment corresponding to the value

of the subject property, and it normally takes
approximately 50 days until the inspection
report is submitted. Further, the timing of the
completion of the inspection by the inspector is
difficult to predict, making it difficult to determine
a Japanese branch’s business schedule, including
the possibility of suspending the business during
the inspection period.

Under the company split procedure, an
inspection by the inspector is not required,
because of the implementation of the creditor
protection procedures.

As long as these creditor protection procedures
and other procedures comparable to those of the
company split procedure are in place, Japanese
branches should not be required to go through
the inspection procedure, which would ensure

a quick and smooth process for conversion of
Japanese branches to stock companies.
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3. Fairness in terms of taxation through
revision of the relevant tax laws

Foreign-incorporated entities acting through
Japanese branches are currently disadvantaged
from a tax perspective when the Japanese
branches are converted to stock companies,

in terms of deferred tax procedures and
consumption, real estate acquisition, registration
and license taxes.

When a stock company implements the company
split procedures, such as the qualified “split-

off type” (bunkatsu-gata) company split or the
qualified “spin-off type” (bunsha-gata) company
split which meets certain requirements, assets
and liabilities may be transferred at book value,
which permits deferred profit or loss on the
transfer of assets or liabilities (Articles 62-2 and
62-3 of the Corporate Tax Law).

In terms of consumption taxes, the company
split is exempt from consumption tax, as the
transaction is not deemed as a taxable “transfer of
assets” (Article 2.1.8 of the Consumption Tax Act).

In terms of real estate acquisition taxes during
company split procedures, a transfer meeting
certain requirements (for example, having
transferred the main assets and liabilities
concerned with the splitting business to the
succeeding corporation) is deemed as a title
transfer in name only and is exempt from real
estate acquisition taxes (Article 73-7.2 of the
Local Tax Act; Article 37-14 of the Order for
Enforcement of the Local Tax Act).

Regarding registration and license taxes,
incorporation of a new company or increase in
capital is usually subject to 0.7% of the increased
capital tax rate. However, under either the
incorporation-type company split (shinsetsu-
bunkatsu) or the absorption-type company split
(kyushu-bunkatu), a reduced tax rate of 0.15%
is applicable to the portions corresponding to the
substantial transfer of the already-taxed capital
(Sections (g) and (h) of 24(1) of the appended
table (Re: Article 1) of the Registration and
License Tax Act).

Currently, such tax benefits for company

split procedures are not available to foreign-
incorporated companies. However, since their
Japanese branches register themselves in a
manner comparable to that followed by the stock
companies (Article 933.2 of the Corporation
Law), pay registration and license taxes, and
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are subject to corporate taxes, similar benefits
should be granted when a quasi company split is
implemented. Therefore, the Government of Japan
should establish quasi company split procedures
which have taxation measures (deferred taxation,
consumption taxes, real estate acquisition tax,
and registration and license taxes) comparable

to those permitted when a stock company
implements a company split.
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