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ACCJ Viewpoint

Recommendations

The amended Foreign Lawyers Law (the
amended law) took effect on April 1, 2005.

The American Chamber of Commerce in Japan
(ACCJ) strongly urges the Japan Federation of
Bar Associations (Nichibenren) to implement
the Gaikokuho Joint Enterprise Regulations

and Employment Regulations (collectively, the
Regulations) in a manner that reflects both the
letter and the reforming spirit of the amended
law and for the Ministry of Justice (MOJ) to
support amendments to laws and regulations
that eliminate cumbersome requirements for
becoming a foreign lawyer registered in Japan
(gaiben) and remaining areas of discrimination
against gaiben. The ACCJ welcomes moves by
the MQOJ to reduce the number of documents
required for registration and its standardization
efforts. The ACCJ believes that it is critical

that the registration process be shortened to

a maximum of 60 days from pre-screening

to registration. Furthermore, we encourage
Nichibenren to eliminate the different standards
and requirements applied to various types of
law firms, unless any such variances are clearly
justifiable. The amended law should treat all
experience obtained in Japan in the same
manner as experience obtained outside Japan for
purposes of meeting the three year experience
requirement for gaiben registration.

Specifically, the ACCJ recommends:

o] Amending the Regulations to ensure that
they reflect the letter and reforming spirit
of the amended law and that they are
consistent with Japan’s national treatment
commitments under the General Agreement
on Trade in Services (GATS).

o] Streamlining the procedure for becoming
a gaiben. The registration process remains
cumbersome, with many applications
taking Nichibenren three to six months, and
others as long as a year, to process from
pre-screening to registration. The MOJ and
Nichibenren must work together to simplify
the process and dramatically reduce
processing time.

0 Crediting experience in Japan. The
requirement that a gaiben must gain two
years of post-qualification experience
outside Japan is unjustifiably restrictive and
has no connection to the interests of clients
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or the public. It fails to recognize both

the depth of the experience of associates
working in Japan under the supervision of
gaiben and Japanese attorneys (bengoshi)
as well as the growing number of foreign
lawyers now devoting significant periods of
their careers to serving clients in Japan.

o] Eliminating requirements affecting only
gaiben, such as stipulating how they should
relay advice received from lawyers outside
Japan (including from other offices of the
same law firm) to their clients in Japan.
This would put the clients of gaiben and
bengoshi on an equal footing with respect
to third-country law.

o] Immediately liberalizing the longstanding
restriction on law firms in Japan from
opening branch offices other than by
becoming a legal professional corporation
(bengoshi hojin), which is not an option
available to gaiben law firms under the
current law.

o] Allowing gaiben, and gaiben and bengoshi
operating jointly in Japan under the
gaikokuho kyodo jigyo joint enterprise
structure to use limited liability structures.
Only bengoshi currently have the right to
incorporate their law offices in Japan as
bengoshi hojin, as a result of legislation in
effect since 2002. The ACCJ recommends
that all gaiben, and gaiben and bengoshi
operating jointly in Japan under the
gaikokuho kyodo jigyo joint enterprise
structure, be entitled to incorporate their
offices in Japan as bengoshi hojin.

o] Allowing all gaiben, and gaiben and
bengoshi operating jointly in Japan under
the gaikokuho joint enterprise structure
to use and have recognized in Japan the
limited liability structures used by the
international law firms in their home
jurisdictions.

Issues
1. Eliminating Restrictions on Association

While Nichibenren is a self-regulatory
organization for bengoshi, the system is only
partially self-regulatory as to gaiben. Because in
most respects the Nichibenren is the equivalent
of a government regulator for gaiben, due
process, international best practices and respect
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for gaiben as members of and stakeholders
in Nichibenren must guide the consideration,
promulgation and implementation of its
regulations that affect gaiben.

The MOJ opened for public comment in 2009 a
draft of the registration manual in both English
and Japanese, and the MOJ agreed to accept
comments in English with Japanese comments
to follow. We appreciate the MOJ’s openness.

In a more recent case, however, a study group
(shingikai) report on proposed reforms affecting
hojin structures (which affect only gaiben and
bengoshi working together in gaikokuho kyodo
jigyo offices) was provided only in Japanese. The
30-day comment period overlapped with a long
holiday period and was effectively reduced to
three weeks. Limitations on the public comment
process can serve to undermine the MOJ’s
laudable efforts to improve administrative due
process.

The ACCJ believes that such inadequate
administrative due process prevents the
expression of legitimate viewpoints and
demonstrates a closed process and a lack of
transparency, and possibly a desire to avoid or
evade dissenting views. ACCJ has commented
extensively on the many issues of the lack of
transparency and unfair impacts on foreign
enterprises under the current administrative
practices for publication and comment in
relation to new Japanese government and quasi-
government regulations, and many of those
comments equally apply in this specific case.

We appreciate recent efforts by Nichibenren to
reach out to gaiben, and sincerely hope that
Nichibenren will foster constructive discussions
with respect to proposals by any of its members,
including by soliciting and sincerely considering
the views and requests of its dues-paying foreign
special members.

In many ways the Regulations seek to impose
obligations and restrictions on gaiben and
bengoshi operating in joint enterprises that are
not applied to bengoshi operating individually or
in bengoshi law firms. The ACCJ urges that such
discrimination be eliminated. Examples include:

o Burdensome obligations on both gaiben and
bengoshi working with them to explain the
precise scope of authority of each lawyer
working on a new client or a new matter for
an existing client;
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o Different standards on ethics,
confidentiality, reporting obligations and
recordkeeping; and

o Restrictions that go beyond the scope of the
amended law and seek to limit the ability of
gaiben to hire gaiben qualified in different
jurisdictions other than their own and to
accept and manage work on behalf of such
employed gaiben.

The Regulations must not be enforced so as to
impose restrictions on gaiben in ways that are
contrary to or inconsistent with the liberalizing
spirit and intent of the amended law, or the
Regulations themselves. The Regulations do

not create any additional protections for clients
beyond those that are already in place. In the
end, the Regulations will only serve to reduce the
provision of, or increase the cost of, legal services
in Japan, which will in turn be borne by Japanese
companies doing business internationally.

II. Streamlining Gaiben Registration

The Nichibenren issued a letter in January

2009 urging all foreign lawyers providing legal
services in Japan to register as gaiben. The

ACCJ questions the proposal that more foreign
lawyers be registered at a time when registration
remains time-consuming and document-intensive
and some applications for registration still take
close to a year from pre-screening by the MOJ to
registration as a gaiben.

Applications to register a gaiben are reviewed

by both the MOJ and Nichibenren and the
Nichibenren committees screening applicants
have requested many documents that have little
or nothing to do with legitimate informational
needs of the MOJ. While we understand that such
requests have recently become less common,
over the past several years numerous applicants
have reported requests for confirmation of the
nature of the lawyer’s practice for periods over
and above the three year practice requirement,
letters from offices or firms that no longer exist,
additional letters from prior employers because a
prior letter has purportedly become “stale” (but
only as a result of the delays in processing) and
new letters with minor amendments, even though
the original form had already been approved,
signed and submitted. These minute requests
impede efficient and reasonable administration
of the registration process, impose unnecessary
delays and costs on applicants and their law
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firms, waste scarce administrative resources

in MOJ registration group and detract from the
competitive position of Tokyo as an international
financial center.

It is critical that the MOJ and Nichibenren
eliminate requests for unnecessary documents
and continue to standardize the forms of
certification and other letters for gaiben
applicants from major jurisdictions. We applaud
Nichibenren’s suggestion that information already
submitted by a firm need not be resubmitted
but oppose the restoration of information
requirements that the MOJ had eliminated in its
recent rationalization. Any amendment of the
registration manual should be subject to a full
and open public comment process that ensures
participation by gaiben.

The entire process should take no more than

60 days from initial screening to registration.
Singapore, which has close to the same number
of foreign lawyers as Japan, accomplishes the
same process with many fewer documents in
approximately two weeks.

III. Qualifying as a Gaiben

The system employed to determine the
qualifying experience of gaiben applicants
ignores contemporary international practice and
lacks transparency. Geographical limitations
that provide an unnecessarily narrow definition
of “practical experience” are inexplicable in

an era of global legal services. Currently, only
one year of work as a foreign-qualified lawyer
in Japan may be credited toward the three-
year “practical experience” prerequisite for
qualification as a gaiben. There is no justification
for this requirement, which suggests that post-
qualification experience obtained in Japan

is somehow inferior and thus unworthy of
consideration. Foreign lawyers working in Tokyo
offices of foreign law firms receive at least the
same quality of training and work experience
with Japanese and other clients in respect of
international transactions and investments as
they do in other offices of their firms, and often
they receive better training and experience
because they are working directly under the
supervision of gaiben and bengoshi partners.

Mandating that at least two of the three years
necessary to meet the gaiben experience
requirement occur outside Japan does not serve
the interests of clients or the public. Rather,
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it frustrates the career development of young
lawyers who could make a valuable contribution
to the legal community in Japan and deters law
firms from hiring and developing the talented
lawyers they believe will be best equipped to
serve their clients. This also goes against reforms
in Japan’s national immigration policy, which
seeks to attract skilled foreign workers to work
long term in Japan, to support the economy and
to supplement skills that are in high demand by
local companies. The ACCJ recommends that
the law and the Regulations support a system
that encourages young lawyers to work in Japan
under the supervision of gaiben and bengoshi,
and fully recognizes their post-qualification
experience when they apply to become gaiben.

IV. Offering Cross-Border Legal Advice

Foreign lawyers providing advice on third-
country law face more restrictions than bengoshi.
These restrictions apply only to gaiben and,
consequently, do not appear to serve the genuine
needs of clients in Japan receiving legal advice

in cross-border transactions. The ACCJ requests
eliminating the requirement for a formal written
opinion for gaiben, or imposing such requirement
equally on both gaiben and bengoshi.

V. Gaining Equal Opportunity to Develop
International Law Offices in Japan

Bengoshi have always been free to hire gaiben.
The amended law allows gaiben to hire bengoshi,
creating an alternative practice structure. The
Regulations, however, emasculate the positive
effects of the amended law and undermine

its clear liberalizing intent. For example, the
amended law removes prohibitions preventing
gaiben law firms in Japan from employing
bengoshi. Yet Nichibenren’s Regulations
neutralize the liberalizing intent of the amended
law by preventing a bengoshi employed by a
gaiben from giving Japanese law advice in the
name of the employing gaiben law firm unless
there is a bengoshi partner in a gaikokuho joint
enterprise arrangement with the gaiben law firm.
By contrast, bengoshi are permitted to provide
advice not only on Japanese law but also on
foreign law and may supervise foreign lawyers,
including gaiben and the many non-gaiben
foreign lawyers hired by large Japanese law
firms.

The Regulations impose similar restrictions on
relationships between gaiben employers qualified
in one jurisdiction and gaiben employees qualified
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in another jurisdiction, although such restrictions
do not exist even under current Japanese law.

In doing so, the Regulations defeat the clear
liberalizing intent of the amended law.

VI. Incorporating Law Firms

Given the recent legislative moves toward
greater equality between Japanese lawyers and
foreign lawyers practicing in Japan, the potential
benefits of incorporating a law office should not
be limited to bengoshi alone. It is important for
current and future gaiben to have the ability

to form a hojin now or in the future, both for
the benefits it may provide and to eliminate

the unjustified discrimination against gaiben.
The ACCJ recommends permitting gaiben law
firms not only to incorporate as bengoshi hojin,
but also to operate as branches of their home
country entities, including by using limited
liability structures, rather than requiring them
to adopt artificially localized structures that may
be inconsistent with the approaches adopted

in other major jurisdictions and, thus, the
global structures of international law firms. The
recent report of the Gaikoku Bengoshiseido
Study Group represented a step in the right
direction, but concerns remain about the lack of
equal treatment and presence of cumbersome
requirements.

VII. Opening Branches in Japan

Major Japanese corporations outside Tokyo (for
example in Kansai) are still unable to access
leading gaiben law firms unless they travel to
Tokyo. On the other hand, bengoshi who have
incorporated a bengoshi hojin are able to open
multiple offices in Japan. The ACCJ urges that
gaiben law firms be free to respond to client
needs by establishing more than one office in
Japan as required to provide service to clients,
including for business continuity purposes,
without establishing limited liability entities
separate from their home country entities.
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