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ACCJ Viewpoint

Recommendations

The American Chamber of Commerce in Japan
(ACCJ) welcomes proposals from a METI-led
council to amend the Installment Sale Law (“ISL")
so as to afford greater protections to consumers
when they purchase goods on credit. Many of
the proposed amendments to the ISL can be
effective tools to combat fraudulent business
practices, and afford consumers redress where
they have incurred financial damage on account
of such practices. At the same time, we urge
the Government to ensure that these revisions
recognize the important role of sales finance
and credit card sales in enabling customers to
purchase major household items and consumer
durables, and in supporting a robust retail
sector and overall economic growth. The ACC]
specifically recommends

(i)  that strengthened documentation
requirements be realistic, and allow for
common market practices such as electronic
verification,

(ii)  that the law promote industry self-
regulation as much as possible based on the
principle of fair and transparent disclosures,
and avoid imposition of arbitrary restrictions
on sales credit that could constrict the retail
sector,

(iii) that cooling off periods take into account
existing rights of consumers to cancel
contracts, and contain safeguards against
fraudulent use of cancellations, and

(iv) that rights of customers to receive refunds
of amounts paid ensure fair redress from
merchants that have breached sales
agreements or committed fraud, while
avoiding the creation of excessive liability
for sales finance companies that have acted
in good faith to finance purchases.

Background

Installment credit sales are generally regulated
under the ISL (Kappu Hanbai-ho). The

ISL governs both closed-end sales finance
transactions as well as shopping balances on
credit cards. In February 2007, METI organized
the Industry Structure Council, Installment
Sales Committee, Basic Issue Sub-committee
(Sub-committee) to assess the practices in
this credit market, and suggest any needed
reforms of the ISL. Industry representatives,
consumer groups and academia were involved.
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In December 2007, the Sub-committee published
a report calling for several changes in the ISL
(Report). In particular, the Report called for
stricter obligations on credit providers in sales
finance transactions which are covered by Act on
Specified Commercial Transactions (e.g. home-
to-home sales, long-term service contracts).

The proposed changes have great potential to
enhance consumer protection and promote a
more healthy credit sector. However, care must
be taken that certain well-intended provisions
do not overly constrain customer choice or the
availability of credit to support retail sales. To
that end, the ACCJ notes the following areas
where further revisions are warranted:

I. Realistic Documentation Requirements
The Report proposes that credit providers in sales
finance transactions and credit card be strictly
responsible for the delivery of documents. Even
if the credit company uses due care and provides
appropriate forms to a retailer or merchant,
there remains a possibility that the retailer or
merchant, as the party having direct contact
with the customer, may deliver inappropriate

or incomplete documentation, perhaps even
without the knowledge of the credit company.
The new framework should be designed to
promote accurate disclosures, and methods by
which credit companies can efficiently discharge
their duties of accurate disclosure. The items

to be disclosed on the transaction documents
should be limited to such disclosures that the
customer really needs to identify clearly what

he or she has purchased and financed. METI
should also promote more streamlined electronic
documentation options as a means to facilitate
complete, clear, and prompt disclosures when the
sale is conducted, as most are, outside a credit
company office so credit companies are able to
ensure compliance with the requirements. We
recommend that the requirements under the

IT Comprehensive Law be reviewed together in
this occasion so as to allow the wider use of the
electronic documents.

II. Obligation to Prevent Excessive Lending;
Requirement to Register/Use Personal
Credit History

The ACC]J fully supports the Report’s suggestion
that steps are needed to guard against excessive
granting of credit. It is proposed that the
guidelines will provide for standards as to what
factors should be taken into consideration and
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in which situation extending credit would be
deemed an overextension of credit.

In many cases, misleading sales promotion by
merchants are the cause of customer confusion
and trouble. The METI guidelines should provide
more explicit guidance with respect to what types
of sales promotions would be deemed misleading.
In principle, credit providers should be prohibited
from approving credit for such misleading
transactions, but these standards will need to be
clear and easily implemented and enforced by
credit providers

On the other hand, in the absence of misleading
sales practices by merchants and when the
customer’s intention is evident, we believe

that the deference to customer’s choice is an
important principle in developing a healthy credit
market, and customer’s choice to buy products or
services should prevail even when the purchase
volume may not seem to be “ordinary”.

We also observe that an arbitrary ceiling on
credit levels based on the consumer’s income
may have the effect of constricting credit to the
retail sector, and not mitigating the problem of
excessive credit. Statistical analysis of consumer
credit historical data has demonstrated that
income levels are one factor, but not necessarily
the primary factor, in a customer’s ability or
likelihood to repay a sales finance loan. Arbitrary
income-based lending restrictions are not the
solution for excessive lending. The new law

and it's implementing rules and regulations
should therefore promote and rely on careful
underwriting based on a checking of credit
bureau information, a clear disclosure of the
costs of credit to the borrower, and periodic
reviews of solicitation methods.

The ACCJ has consistently advocated that a
full-file credit bureau system should become

the basis of more scientifically based credit
underwriting. While agreeing with the intention
of the Report’s recommendations in this area,
the ACCJ is concerned that some of the proposed
factors to be examined, such as purchasing
history, income and living standards, go beyond
what is needed for a sound underwriting, may
implicate privacy concerns of customers and
quite simply may not be practical to implement in
the marketplace.

In relation to the documents requirement, the
information to be filled in by the customer in
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the transaction document should be limited to
that reasonably needed for sound underwriting.
Information beyond that necessary for a
meaningful credit review should not be collected,
in deference to consumer privacy concerns and
to avoid overburdening the process as well as the
record keeping obligations of credit providers and
merchants.

In consideration of the above, additional costs
to the credit sector and consumer privacy
issues should be considered when establishing
any guidelines or specific standards, and

such standards should allow flexibility in
implementation.

III. Member Merchant Management

The Report proposes to impose an obligation on
credit providers in sales finance transactions to
examine and monitor the conduct of merchants.
Credit providers would have to review a
merchant’s solicitation method, past sales record,
and system to ensure the performance of its
obligations. The Report also proposes that credit
companies check a merchant’s contract making
process, including the potential customer’s
intention to enter into a sale. In principle, a
credit company will be prohibited from approving
credit where inappropriate sales practices were
found or there is not a bona-fide intention to buy
the product by the customer.

The ACCJ agrees that a finding that a consumer
did not have a bona fide intention to enter into a
sale should in general give rise to a presumption
that a sale was either fraudulent, or based on
aggressive solicitation tactics. Sales finance
companies should have safeguards in place to
avoid financing such sales. However, lack of a
bona fide intent to purchase should not be found
solely based on an arbitrary judgment that a
customer did not have a legitimate need for such
products. Measures to prevent fraudulent and
aggressive sales tactics should be implemented
within the context of the fundamental right of the
consumer to decide how necessary or desirable
a particular purchase is. Moreover, it should be
noted that, in terms of the cost, administrative
burden and the fact that the credit providers

are not present upon execution of a contract, it
is impractical for the credit companies to check
the purchaser’s intention and how the purchaser
was solicited to execute the contract in each case
and the credit companies therefore would be
subject to overly heavy burdens in performing
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such obligations. The obligation to examine
member merchants should be deemed fulfilled by
checking solicitation practices on such occasions
as the time of executing a merchant contract

or periodically or if any complaint is made. The
ACC]J also notes that from a legal and practical
perspective the determination of any person’s
subjective interest is notoriously difficult - and
changeable. The whole purpose of cooling off
periods has been developed precisely to allow
consumers a period free from sales pressure to
dispassionately affirm their purchase contract
intention.

The Report also recommends an across-the-board
regulation on ways to check solicitation practices
of member merchants that will be difficult to
administer in practice. The appropriate method
would vary according to specific circumstances
including the number of member merchants

and nature of goods. Accordingly, if any kind

of standard is going to be established on such
method, it should be done through self-regulation
by the businesses who are familiar with the
actual practices to allow flexibility. In addition,
some clear guidance should be given as to what
sort of conduct would be considered to indicate
inappropriate solicitation.

IV. Rules on Refund of Paid Amounts

One of the most significant proposals in the
Report is the adoption of the obligation to refund
all paid amounts, without any fault on the side of
credit providers, when a sales finance transaction
is rescinded where fraudulent solicitation was
made.

Since credit companies will be subject to much
broader requirements than before, including
the new requirement regarding confirmation

of appropriate credit levels based on member
merchant checks, refund of paid amounts by
the credit company should only be required
when there is some form of fault on the part of
the credit company. In addition, even if such
liability were to be introduced, it must be made
clear that such liability is not joint and several
between among the merchant and sales finance
company. The primary obligation to refund paid
amounts should rest with the merchant for all
cases; and, a customer should be entitled to seek
refund from the credit providers only when the
customer was not successful in the recovery of
paid-amount from the merchants.
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We understand that a consumer’s right to
cancel a sales contract is under discussion in
connection with the Act on Specified Commercial
Transactions. However, the major causes

cited by the Report focus on fraudulent or
inappropriate sales promotion by merchants. In
this context, credit companies should only be
made liable for refunds when it is clear that the
credit company failed to manage the member
merchant properly, or it knew, or should have
known, of the merchants’ inappropriate conduct
in a specific case.

V. Introduction of Cooling-Off Provision in
Credit Agreements

The Report proposes that cooling-off of the
sales contract would automatically result in

the cooling-off of the credit contract. Under
current practices, when a purchase agreement is
cancelled during a cooling-off period, the credit
agreement is properly processed for cancellation
to avoid any finance charges being assessed on
consumers in connection with the cancelled sale.
Therefore, there is not much point in introducing
a cooling-off provision in the credit agreement
in light of these risks of fraud and abuse. In

the event that a cooling-off provision will be
introduced, clear rules would be essential to
prevent any fraud.

VI. Consideration on Commercial
Transactions

Since the new regulations including those
discussed above are intended for consumer
protection, as we currently understand is

the proposal, the law should clearly exclude
commercial transactions from the application of
the new provisions.

Conclusion

The ACCJ agrees with most of the proposals

in the Report to protect consumers from
fraudulent sales by merchants. However the ACCJ
recommends items below to further enhance
effectiveness of new regulations.

1. METI should set out the minimum items to
be disclosed to customers and allow credit
companies the disclosure of electronic
devices for compliance of the requirements,
together with review of IT Comprehensive
Law.
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2. METI should avoid imposition of arbitrary
restrictions on sales credit that could
constrict the retail sector.

3. METI should set clear standards what
types of sales promotion would be deemed
misleading and excessive whereby credit
extension would be prohibited.

4.  The obligation to examine member
merchants should be limited to the extent
necessary to eliminate malicious sales
activities, and such obligations should be
deemed fulfilled by checking solicitation
practices on such occasions as the time of
executing a merchant contract and when
any complaint is made.

5. Refund of paid amounts should be limited
to cases where a credit company failed to
fulfill the obligation to manage the member
merchant properly, and it should be made
clear that customers would be entitled to
refund from credit providers only when they
were not successful in claiming refund from
merchants.

6. In the event that any separate cooling-
off provision on credit contract will be
introduced, clear rules would be essential to
prevent any fraud and abuse.

7.  As we currently understand is the proposal,
the law should clearly exclude commercial
transactions from the application of the
newly introduced obligations.
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