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ACCJ Viewpoint

Recommendations

The American Chamber of Commerce in Japan
(ACCJ) commends the Government of Japan
(GO)J) for its efforts to put into practice the goals
underlying the amendments to the Administrative
Procedures Law (APL) that became effective

in 2006. By adding an entirely new chapter on
the public comment process (Chapter 6), the
APL now applies the public comment process

not only to the review of draft orders, but

also to the review of laws, review standards,
disposition standards and administrative
guidance guidelines, and requires the adoption
of a standardized public comment period of 30
days or more. Since the APL's 2006 inception, the
GOJ has consistently released more measures
for public comment - particularly voluntary
public comment - and the number of measures
complying with the mandated minimum 30-day
public comment period has similarly increased.
Questions remain, however, as to the GOJ’s
commitment to the spirit of the amendments,
which aim to more fully open the legislative and
rulemaking processes to interested stakeholders.

Notwithstanding these improvements, the ACCJ
believes that further refinement of the APL

and cabinet practices is necessary to ensure
enhanced transparency in the public comment
process. Specifically, the ACCJ recommends that
the GOJ:

o Make available for public comment and
voluntary public comment the complete
draft laws, orders, review standards,
disposition standards and administrative
guidance guidelines prepared by the
various ministries and agencies, rather
than mere summaries, before such drafts
are submitted to the Diet, or such other
ministry or agency for adoption.

o Ensure that all proposed laws, orders,
review standards, disposition standards
and administrative guidance guidelines are
actually made available for public comment
by enforcing and monitoring compliance
with the existing public comment process.
According to the 2008 Ministry of Internal
Affairs and Communications (MIC) Annual
Survey on the Implementation of the
APL, 1631 measures officially announced
and published were required to and were
released for public comment procedure, an
increase of 129 from 2007. 900 measures
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ACCJ Viewpoint

were officially announced and published
without being released for public comment,
because the APL exempted them from the
mandatory public comment process. The
results for 2009 and 2010 have not been
released. Also the identity of the person or
organization making each comment should
be disclosed unless anonymity is requested.

o Require a 30-day waiting period following
the expiration of the public comment
period prior to the submission or release
of final laws, orders, review standards,
disposition standards and administrative
guidance guidelines in order to give officials
adequate time to carefully consider the
public comments received. Although the
2008 MIC Annual Survey states that nearly
95% of the measures secured more than
five days of consideration after the end of
the public comment period, a longer waiting
period would give the relevant government
officials enough time to carefully review
and address the concerns of the submitted
public comments. In 2008, only 25% of
the measures released for public comment
reflected input from the submitted
comments when the final measures were
published. Though this was a slight decline
from 2007, the overall number of measures
reflecting input did increase. A 30-day
waiting period would provide sufficient time
to meaningfully consider the submitted
public comments and incorporate relevant
concerns into the published measures.

o Involve foreign business organizations more
extensively in the rule-making process
or consultative organs for the various
ministries and agencies.

o Accept preliminary public comments in
English (with Japanese translations to follow
within a specified period) on proposed
orders, review standards, disposition
standards and administrative guidance
guidelines related to foreign investment,
licensing and approvals required to carry
out specified businesses, as well as labor,
corporate taxation and other commercial
law matters.

. Issue an agency memorandum encouraging
a general spirit of transparency in addition
to technical compliance with specific
procedures.
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Issues

The APL requires the relevant ministry or agency
to publish simultaneously (1) the final versions

of the applicable laws, orders, review standards,
disposition standards and administrative guidance
guidelines that were subject to public comments,
and (2) any public comments received, together
with explanations in the case where any such
public comment is not reflected in such laws,
orders, review standards, disposition standards
and administrative guidance guidelines. The APL
also provides, however, that, as an alternative, the
relevant ministry or agency may make public a
summary of the public comments received instead
of the full text of such public comments. In such a
case, the relevant ministry or agency is required
to make the full text of the public comments
available for public inspection at its office.

Not all ministries and agencies have committed
fully to the spirit of the APL. The 30-day public
comment period is @ minimum, not a maximum,
and too frequently comments are solicited
shortly before or shortly after long holiday
periods, which effectively limits the duration

of the prescribed public comment period. The
use of a 60-day period would demonstrate a
stronger commitment to developing laws, orders,
review standards, disposition standards and
administrative guidance guidelines taking into
account input of interested stakeholders.

While opening “Action Plans” to public comment
is a positive development, it is unclear how
such Action Plans fit within ordinary rulemaking
procedures. In more than one case, “quasi-
public” procedures allowing for only 10 days

of public comment have been implemented.
Although such Action Plans do not technically
require adherence to the rules governing normal
public comments, this approach does not
contribute to the atmosphere of transparency
that the APL was designed to foster.

True Two-Way Communication Process
Needed

One of the fundamental aims of having a public
comment procedure is to ensure that the final
laws, orders, review standards, disposition
standards and administrative guidance guidelines
are based upon a well-informed and thorough
debate of the underlying proposals and issues.
The provision for the release of summarized,
rather than complete, public comments,
undermines this intent. It is crucial that all public
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comments received (with certain exceptions for
public policy reasons) be posted in their entirety
and in a timely manner on the MIC website or
relevant ministry or agency website so that
interested stakeholders can confirm whether
their opinions are being adequately addressed
in the rule-making process. A reasonable period
of time must also be allotted for such public
consideration before the final versions of the
applicable laws, orders, review standards,
disposition standards and administrative guidance
guidelines are adopted and published.

Examples - Some Positive, Some Negative

As a positive example, in 2009, the Ministry

of Justice (MOJ) opened a public comment
opportunity on the proposed manual (to its credit,
in both Japanese and English) for foreign lawyer
(gaiben) registration. While the MOJ adhered to
the prescribed minimum 30-day comment period,
an overlap with the Golden Week holidays meant
that the working period realistically available to
interested stakeholders was considerably shorter
than that required by law. Under the reduced
timeframe, the ACCJ worked quickly to prepare

a meaningful analysis and the MOJ graciously
accepted the Japanese version of the ACCJ’s
comments after the deadline.

Although the GOJ has generally complied

with the mandated minimum 30-day public
comment period, negative examples remain
where the relevant ministries or agencies have
demonstrated insufficient regard for the amended
rules in cases of voluntary public comment
exercises. In one example, the Ministry of
Economy, Trade, and Industry (METI) solicited
public comments on Japanese policy regarding
the carbon footprint system and, after providing
only a 19-day public comment period, METI held
a meeting to discuss key policy points on the
issue less than one week after the opening of
the voluntary public comment period. Scheduling
a substantive meeting in the middle of the
voluntary public comment period effectively
negated the opportunity for many businesses

to provide meaningful contributions, and sent a
message that public comments were irrelevant
to METI's consideration of this issue and, by
implication, other METI decisions.

The Ministry of Land, Infrastructure, Transport
and Tourism (MLIT) has repeatedly offered
public comment periods of less than 30 days
(though it is not clear whether these public
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comment opportunities were mandatory under
the APL in all cases) and has informed an
interested stakeholder on several occasions that
its comments were not needed. In addition,
MLIT has limited official participation in
transportation issues to Japanese businesses
and has refused to accept comments from
foreign businesses, even when the foreign
businesses directly asked to be able to prepare
and submit comments. When MLIT does offer
a public comment opportunity, comments

must sometimes be submitted within one week
or so, which creates difficulties for foreign
business organizations, which need to prepare
and coordinate their views in both English and
Japanese. Such behavior demonstrates a lack
of respect not only for all public comments,

but also for the spirit and the underlying
purpose of the public comment process itself
-- to account for the needs and concerns of the
various and diverse groups who are subject to
the relevant ministry’s or agency’s laws, orders,
review standards, disposition standards and
administrative guidance guidelines.

These examples highlight both the potential value
of the public comment process in ensuring that
legislative and regulatory formulation address
the views of relevant stakeholders and the need
to ensure that it is implemented in a manner
that allows interested stakeholders to effectively
participate. By opening issues to public comment,
ministries and agencies better enable themselves
to adopt laws, orders, review standards,
disposition standards and administrative guidance
guidelines addressing the legitimate needs and
concerns of affected stakeholders that have been
operating in Japan, employing Japanese citizens
and contributing to the Japanese economy.

The ACC]J believes that the GOJ will improve

its standing in the global economy as it seeks

to revamp the Japanese domestic economy if

it learns from the experiences of the foreign
businesses. Given the challenges of preparing
public comments even in one’s native language
for internal approval purposes and preparing a
Japanese version for submission, the ACCJ urges
the GOJ to ensure that the full minimum 30

day period (excluding holidays) is always given
for submitting public comments irrespective

of whether the public comment opportunity is
mandatory under the APL or not.

The ACCJ welcomes the more extensive
involvement of foreign business organizations
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in the rule-making process. This is continuing
with the successor to the Justice System
Reform Promotion Headquarters’ Globalization
Study Group, the Study Council for Promoting
Translation of Japanese Laws and Regulations
into Foreign Languages (which includes two
ACC]J representatives) working closely with

the various ministries and agencies on rules
regarding the preparation and dissemination of
English translations of certain Japanese laws
and regulations. We hope such representation
in government advisory councils continues to be
expanded in a more systematic way.

Full 30 Days and Representation at Meetings

Following are two examples of how the problems
described above could have been avoided:

If METI had allowed sufficient time for public
comments to lapse before scheduling a
substantive policy-making meeting on the carbon
footprint system, METI could have considered
the views of the ACCJ and other interested
stakeholders in formulating the final policy. METI
could have taken advantage of the specialized
skills and experiences of businesses that are
subject to its regulations but who currently have
no voice in the regulatory process.

Similarly, if representatives of the ACCJ and other
foreign business organizations had been allowed
to participate in transportation-related public
comment opportunities offered by the MLIT or

if the MLIT had demonstrated a willingness to
accept and consider the comments submitted by
foreign businesses, the MLIT could have taken
advantage of the specialized skills and experiences
of regulated (but silenced) businesses.

Accepting Comments in English

The ACCJ believes that, if public comments were
permitted to be submitted in English initially,
the foreign community could more readily
offer meaningful public comments because
they could be considered at least by the many
ministry officials who have studied abroad

and those who regularly work with English
materials, allowing them to focus on substance
and avoiding misunderstandings. At this time
it is a burden for any interested non-Japanese
stakeholder already involved in and affected by
issues being considered for enactment of laws,
orders, review standards, disposition standards
and administrative guidance guidelines to (i)
prepare English translations of the relevant
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solicitations of public comments, (ii) analyze
those provisions, (iii) prepare its comments

and (iv) translate them into Japanese by the
deadline. It would be more effective for the
foreign community to submit preliminary public
comments in English, with Japanese translations
to follow within a specified period.

Approaches Taken by the U.S. and the E.U.

By way of comparison, the U.S. Administrative
Procedures Act (US APA) requires that proposed
rules (which are defined broadly in the APA)

be published in the Federal Register for public
comment, with a public comment period of

not less than 30 days. Typical public comment
periods are 60 days, however, with others 90
days or longer. We strongly encourage the GOJ to
move toward requiring a uniform minimum 60-
day comment period.

Moreover, many American states have adopted
open meeting acts to facilitate transparency in
governmental bodies and protect the rights of
the public to participate in the decision-making
process. For example, the Bagley-Keene Open
Meetings Act mandates that California state
boards and commissions publicly notice their
meetings, prepare agendas, accept public
testimony and conduct all meetings in public
unless such Act specifically allows for a closed
session. Such Act requires that any interested
member of the public have a reasonable
opportunity to attend and be heard at all
meetings. In addition, the California Public
Records Act requires that agendas of public
meetings as well as other writings be distributed
at meetings accessible to the public. The
California Brown Act sets similar requirements at
the local level.

In the case of the European Union, Article 138 of
the Treaty Establishing the European Community
provides for public consultation on community
policies and social provisions for up to nine
months before the European Commission submits
any formal proposals. Article 138 contains

no limitation on the language in which such
comments may be submitted, but in practice
public comments must be in the language of a
member country. In the vast majority of cases,
multinational companies submit their comments
in English.

It is instructive that the world’s two largest
economies, the United States and the European
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Union, allow for longer public comment
periods and accept comments in a widely used
international business language.

Conclusion

The ACCJ commends the GOJ for taking the
initiative to enhance the importance of the public
comment process, including by amending the
APL to create a whole chapter dedicated to that
process. In order to complete this important
initiative of fully realizing the benefits of the
public comment process, however, the ACCJ
urges the GOJ to make further changes to the
public comment system to allow for meaningful
public input, a sufficiently long public comment
period and greater transparency in all aspects
of the process of considering, developing and
implementing laws, orders, review standards,
disposition standards and administrative guidance
guidelines. By keeping in mind the spirit of
openness of the amendments and striving to
make the public comment process meaningful,
the GOJ will ensure that the admirable purposes
of the public comment system, as established in
the amended APL, are achieved.
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