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ACCJ Viewpoint

Recommendations

The American Chamber of Commerce in Japan
(ACCJ) recommends that the Government

of Japan amend applicable laws as set forth
below to ensure that investment management
companies, as beneficial shareholders, are
provided with the unimpeded opportunity to
exercise their shareholder rights:

(1) Amendment to the Companies Act

The Companies Act should be amended to clarify
that beneficial shareholders are entitled to
exercise their voting rights and other shareholder
rights, and that the exercise of such rights should
not be impeded.

(2) Amendment to the Act on Book-Entry
Transfer of Company Bonds, Shares, etc.

The Act on Book-Entry Transfer of Company
Bonds, Shares, etc. (the Book-Entry Transfer
Act) should be amended to provide the following:
(i) a system to enable an issuer to promptly
confirm whether a person qualifies as a beneficial
shareholder entitled to exercise its shareholder
rights; and (ii) a procedure for confirming the
beneficial shareholder’s identity.

(3) Amendment to the Act on Investment
Trusts and Investment Corporations

The Act on Investment Trusts and Investment
Corporations (the Investment Trust Act)

should be amended to clarify that investment
trust management companies, as beneficial
shareholders, may exercise the shareholder
rights in respect of shares held as fund property
or customer assets, and should clarify the
manner in which these rights can be exercised.

Background

In June 2010, the Financial Services Agency
submitted the report entitled “Issues Considered
Important from the Perspective of Financial/
Capital Markets” to the Corporate Law
Subcommittee of the Legislative Council of
the Ministry of Justice. The report suggests
that consideration should be given to (i) how
the beneficial owners of shares in Japanese
companies (beneficial shareholders) who hold
shares through nominee shareholders may
exercise their shareholder rights, and (ii) how
beneficial shareholders (who are not named in
the shareholder registry) should be identified.
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In the investment management business, trust
banks act as nominee shareholders named in

the shareholder registry in respect of shares

held as fund property or customer assets.
However, investment management companies
are beneficial shareholders who have the
authority to give instructions on the exercise

of the relevant voting rights. In reality, though,
investment management companies, as beneficial
shareholders, are not necessarily able to exercise
shareholder rights in the same way as nominee
shareholders, both in the case of an investment
trust and discretionary investment management,
as stated below:

Investment Trust

The current Investment Trust Act provides that
investment trust management companies have
the authority to give instructions regarding the
voting rights of shares held as investment trust
property. In practice, the manner of exercising
the voting rights of shares held as investment
trust property before a shareholders meeting

is as follows: (i) the trust bank (which is

named in the shareholder registry as being the
holder of the shares held as investment trust
property) first receives the notice convening a
shareholders meeting and other materials; (ii)
the trust bank then sends the notice convening
a shareholders meeting and other materials to
the investment trust management company; (iii)
after considering such materials, the investment
trust management company gives instructions
(approval, disapproval, abstention or complete
discretion) to the trust bank on the exercise of
voting rights; and (iv) the trust bank submits a
voting document based upon those instructions.
The practical process described above allows an
investment trust management company to vote
proxies in advance of a shareholders meeting.

In contrast, though, the current Investment Trust
Act does not clarify whether investment trust
management companies are entitled to attend
and vote at shareholders meetings, i.e., it lacks

a practical means for exercising such rights at
shareholders meetings. For this reason, the
issuer may reject investment trust management
companies’ attendance at shareholders meetings
because they are not shareholders registered in
the shareholder registry.

The result is that investment trust management
companies can be denied the right to vote
in respect of shares held as fund property or
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customer assets. For example, an investment
trust management company may try to

attend a general meeting of shareholders as
agent for a nominee shareholder by obtaining

a proxy statement from the trust bank as
nominee shareholder. However, the articles of
incorporation of most listed companies limit
those who may attend shareholders meetings

to shareholders. Therefore, on the grounds of
such provision in the articles of incorporation,
the issuer may reject the attendance of beneficial
shareholders who are not shareholders registered
in the shareholder registry, such as investment
trust management companies.

Discretionary Investment Management

In the discretionary investment management

of customer assets such as pension funds, it is
often the case that an investment management
agreement between an investment management
company and its customer will provide that the
exercise of voting rights of shares held as customer
assets is entrusted to the investment management
company. The investment management company
which is entrusted with the exercise of voting
rights under the contract is entitled to vote proxies
in advance of a shareholders meeting through

a process comparable to that applicable to an
investment trust.

As in the case of an investment trust, a practical
means for an investment management company
to exercise its rights to attend and vote at
shareholders meetings is lacking. Also, again as
in the case of an investment trust, the issuer
may reject the attendance, at shareholders
meetings, of a beneficial shareholder (who is not
registered in the shareholder registry) such as
an investment management company because
it is not registered as a shareholder in the
shareholder registry.

Issue

Denying investment trust management
companies the right to attend and vote shares

at shareholders meetings in respect of shares
held as fund property or customer assets
diminishes their ability to protect investment
trust investors and investment management
clients. Ultimately, when these experts are denied
the right to exercise voting rights or participate in
shareholder meetings, it diminishes the system’s
adherence to good corporate governance
principles and harms investors.
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For the purpose of appropriately exercising

the voting rights based on necessary and
sufficient information on material agenda items,
investment management companies may find

it beneficial to attend shareholders meetings in
order to collect information, provide comments
and raise questions. When that is the case, they
should not be denied such opportunity. Therefore,
in order to improve such circumstances, the
legislation should be amended as set forth below:

Amendment Request 1: Amendment to the
Companies Act

The current Companies Act requires issuers

to treat only nominee shareholders registered

in the shareholder registry as shareholders.
Therefore, issuers may, at their discretion,

reject the exercise of rights by beneficial
shareholders. As a result, beneficial shareholders’
opportunity to exercise their voting rights and
other shareholder rights is restricted. However,
beneficial shareholders should also be provided
with the opportunity to exercise voting rights and
other shareholder rights in a manner comparable
to that of nominee shareholders. Therefore, the
Companies Act should be amended to clarify that
beneficial shareholders are entitled to exercise
their voting rights and other shareholder rights.

Amendment Request 2: Amendment to the
Book-Entry Transfer Act and Construction of
Mechanism to Confirm Beneficial Shareholders

The Book-Entry Transfer Act should be amended
to specify a mechanism that would allow issuers
to quickly and efficiently identify beneficial
shareholders in the case where beneficial
shareholders wish to exercise their shareholder
rights. Unless such system is legally and
practically established, unimpeded exercise of
shareholder rights by beneficial shareholders is
impossible. More specifically, if any person who
is not registered in the shareholder registry,
such as a beneficial shareholder, requests to
attend a shareholders meeting or exercise his/
her shareholder rights, the issuer should confirm
whether or not such person is a beneficial
shareholder and determine whether he/she
should be allowed to attend a shareholders
meeting or exercise these rights. As the issuer
is required to carry out administrative tasks

in a short period of time when preparing for

a shareholders meeting, a clear and simple
mechanism to immediately confirm whether

or not such person is a beneficial shareholder
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is required. This requires that the Book-Entry
Transfer Act be amended, which we strongly
recommend as a starting point.

Amendment Request 3: Amendment to the
Investment Trust Act

The Investment Trust Act provides that the
investment trust management company has
the authority to give instructions on voting
rights and certain other shareholder rights

with respect to shares held as investment trust
property (such as the right to receive allotment
of share options; the dissenting shareholders’
right to demand that their shares be purchased
upon absorption-type mergers, and the right
to allege the invalidation of acts concerning the
organization of a company). This is not the full
set of rights associated with share ownership.
As the Investment Trust Act does not state
clearly, however, who has the authority to give
instructions on certain shareholder rights (e.g.,
shareholders’ right to propose), it is unclear
who may exercise, or how to exercise, such
shareholder rights. Therefore, the opportunity to
exercise these rights is substantially inhibited.

Beneficial shareholders should be provided with
the opportunity to exercise their shareholder
rights in a manner comparable to that of
nominee shareholders. Thus, the Investment
Trust Act should be amended to clarify who may
exercise, and how to exercise, each shareholder
right in order to ensure that investment trust
management companies may exercise their
shareholder rights if necessary for increasing, or
preventing any damage to, the corporate value
of the issuer of shares held as fund property

or customer assets so that they can increase,
or prevent any damage to, the interests of
investment trust investors or customers.

Conclusion

The exercising of shareholders rights in respect
of shares held as fund property or customer
assets by investment management companies,
as experts in their field, will ensure the protection
of the interests of investment trust investors and
customers. Accordingly, in order to ensure that
investment management companies are provided
with the unimpeded opportunity to exercise such
shareholder rights, the ACCJ hereby requests that
the Government of Japan amend the applicable
laws, as detailed above.
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