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ACCJ Viewpoint

RECOMMENDATION

The American Chamber of Commerce in Japan
(ACCJ) calls on the Government of Japan (GOJ)
to create a level regulatory playing field between
licensed insurance companies regulated by the
Financial Services Agency (FSA) and kyosai.t
Under Japan’s international trade commitments,

the GOJ has a responsibility to ensure that kyosai

are subject to rules and regulations equivalent
to those applied to foreign insurance companies.
Until FSA-regulated foreign and other insurance
companies and kyosai receive equivalent treatment
under Japan’s laws and regulations, the GOJ should
prohibit insurance business expansion or entry into
new markets by kyosai (including, for example,
offering new or modified products and selling to
the general public, including auxiliary members
and non-members).

To ensure a level playing field, all kyosai should
be brought under identical FSA supervision under
the Insurance Business Law (IBL). Doing so would
help ensure equivalent conditions of competition
between kyosai and FSA-regulated insurance
companies and would enhance Japanese consumer
protection by requiring kyosai to, for example:

1. Submit to FSA supervision consistent with
globally accepted standards in accordance
with the International Association of
Insurance Supervisors’ (*IAIS”) “Insurance
Core Principles” (ICPs);

2. Follow the same rules and regulations
as FSA-regulated insurance companies,
including the same reserving requirements;

3. Contribute to a safety net system to protect
policyholders from potential failures and
participate in the orderly resolution regime
for financial institutions; and

4. Be subject to the same taxes, including
corporate income tax, as FSA-regulated
insurers.

The ACCJ encourages the GOJ to take a broader
look at all kyosai to achieve equivalent conditions
of competition with FSA-regulated insurers
by conducting a thorough review of the rules
and regulations governing kyosai supervision,

1. Referring to mutual aid societies that provide insurance products, including
“regulated” kyosai (seido kyosai) and “authorized specified insurance providers”
(ninka tokutei hokengyosha).
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ACCJ Viewpoint

inspection, and monitoring to determine their
conformity with FSA standards for FSA-regulated
insurance companies. The ACCJ recommends a
standstill in so-called “regulated” kyosai business
expansion until these entities are brought fully
under the supervision of the FSA pursuant to the
IBL.

ISSUES

I. “"Regulated” kyosai have leveraged a lax
regulatory environment to expand beyond the
intent of their respective establishment laws

“Regulated” kyosai are established under laws other
than the IBL and regulated by agencies with primary
jurisdiction over defined industry sectors outside
of financial services. For example, the Ministry of
Agriculture, Forestry and Fisheries (MAFF) regulates
the agricultural kyosai, JA Kyosai, while the Ministry of
Economy, Trade and Industry (METI) regulates certain
kyosai aimed at small to medium-sized companies
and their employees. Similarly, the Ministry of Health,
Labour and Welfare (MHLW) regulates the Seikyo
Group of Cooperatives. These regulated kyosai include
the labor cooperative, Zenrosai, the prefectural
cooperative, Zenkoku Seikyoren, and the consumer
cooperative, the Japanese Consumer’s Cooperative
Union (CO-OP Kyosai).

Because many regulated kyosai membership
categories are so broad (e.g., consumers,
laborers, or residents of a prefecture), and
virtually any consumer can purchase an insurance
product from these regulated kyosai after paying a
nominal fee, products offered by regulated kyosai
are, in effect, being sold to the general public. For
example, within the Tokyo area, a membership in
the prefectural cooperative (Tomin Kyosai) can be
purchased for a one-time fee of only ¥200, and an
associate membership in a JA branch that carries
JA Kyosai products can be purchased for a nominal
amount. Out of JA Kyosai's approximately 10.41
million policyholders, more than half (6.31 million)
are such associate members.

In addition, JA Kyosai has long been allowed by
law to sell up to 20 percent of its policies to the
general public (i.e., without requiring the fee
discussed above). Because FSA-regulated insurance
companies are now able to provide a full range
of products to consumers in rural areas, there is
no reason for JA Kyosai to continue to enjoy this
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special treatment. Moreover, other regulated kyosai
now enjoy the same 20-percent privilege enjoyed
by JA Kyosai. For example, in 2006, METI amended
the law that governs its small to medium-sized
company kyosai, allowing 20 percent of their sales
to be made to the general public.

Agencies such as the MAFF, MHLW, and METI,
which supervise JA Kyosai, Zenrosai, major
regulated kyosai, and other cooperatives, are not
experts in financial supervision, inspection, or
monitoring. Their standards are not as rigorous,
transparent, or as stringently enforced as those
of the FSA. Unfortunately, the FSA is currently
not authorized to oversee the fiscal soundness
or risk management systems of such regulated
kyosai, and does not have the authority to engage
in market conduct inspections of regulated kyosai
sales agents. Exempting regulated kyosai from
the FSA’s transparent and rules-based system of
regulation is inconsistent with Japan’s international
trade commitments and provides less protection
for Japan’s insurance consumers.

This lax regulatory environment has allowed
regulated kyosai to command a substantial share
of the Japanese insurance market. For example,
according to the most recent data available, kyosai
regulated by ministries or agencies other than
the FSA have approximately a 24-percent share
of policies in force for individual life insurance
products (excluding fixed and variable annuities).

II. Ensure that JA Group reform achieves
equivalent conditions of competition with FSA-
regulated insurers

In 2016, the ACCJ welcomed the JA Group reform
legislation and commended the GOJ for achieving the
first major reform of agricultural cooperatives since
the Agricultural Cooperatives Act first became law in
1954. The reform measures represent a positive step
forward in achieving meaningful structural reform.

There is room for furtherimprovement, however. In
the process of discussions on possible agricultural
reforms, the Agricultural Working Group of the
Regulatory Reform Council recommendations
issued May 14, 2014, included the following:

e Individual agricultural cooperatives should con-
duct kyosai operations under the centralized
control of JA Kyosai and receive compensation
in proportion to services rendered.
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e Non-member usage of JA Group services should
be limited to 50 percent of total business.

However, the 2016 reform bill did not include either
of the recommendations above, which would have
contributed to achieving a level playing field. On
the question of non-member usage, the legislation
provided a five-year period during which the GOJ
investigated and made considerations on the issue.
On March 5, 2021, the Agricultural Working Group
of the Regulatory Reform Council held a meeting
to report the current situation of member usage of
JA Group services. For management of JA Group
services, the GOJ recommended “each cooperative
should set up its own mechanism that reflects non-
members’ opinions and refers to best practices.
In addition, usage by non-members should be left
to members’ best judgment, so as not to obstruct
self-reform in consideration of the principles of
agriculture reform, which aims to increase farmers’
income.” In other words, the government indicated
a policy that allows virtually any non-member to use
JA Group services.

In response to the GOJ’s findings, the ACCJ urges
the GOJ to not relent on reforms for the JA Group
and to take steps to achieve a level playing field
between JA Kyosai and FSA-regulated insurers.
Specifically, the GOJ should take steps to end or
curtail the following practices by kyosai:

e The de facto ability to offer their policies to the
general public.

e Exemption from consumption tax on com-
missions paid by JA Kyosai to local coopera-
tives (owing to the arrangement in which the
insurance policies are jointly underwritten by
JA Kyosai and local agricultural cooperatives).
This stands in contrast to FSA-regulated insur-
ers, which are required to pay consumption tax
on the commissions paid to agencies.

e The ability to underwrite both life and non-life
insurance, a practice that is prohibited for FSA-
regulated insurers.

III. Different regulatory standards for
providers of like services are inconsistent
with FSA’s own efforts toward becoming the
“Finance Nurturing Agency”

Effective April 2006, a revision to the IBL created two
new regulatory categories: “small amount, short-
term insurance provider” (SASTIP) and “specified
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insurance provider,” a temporary classification. To
continue selling new policies, previously unregulated
kyosai above a certain size were required to register
as specified insurance providers and: (1) become
licensed under the IBL as an insurance company,
(2) register under the IBL as a “"SASTIP insurance
company,” or (3) close down operations. The original
deadline for specified insurance providers to make
that decision was March 31, 2008 (November 30,
2013 for public interest corporation kyosai per
a separate regulatory change; see below). Those
that opted not to register as specified insurance
companies were permitted to remain open only to
maintain policies in force.

The FSA’s stated goal for the SASTIP program was
o “protect policyholders by making unregulated
kyosai subject to regulation under the Insurance
Business Law.” The ACCJ welcomed creation of the
SASTIP program as a step in the right direction
and urged the GOJ to take additional measures to
bring all kyosai under FSA supervision identical to
that of other FSA-regulated insurance companies.

On April 21, 2010, however, the government
released for public comment, without providing
sufficient advance notice, a proposal to place
(a) public interest corporation kyosai and (b)
the kyosai that were unregulated at the time of
the SASTIP program’s implementation in a new
category called “authorized specified insurance
providers” under the regulation of the FSA or the
kyosai's respective supervising ministry or agency.
Unfortunately, the April 26 closing date of the
public comment process was only three business
days after the proposal’s release.

The government subsequently submitted to the Diet
a bill that would amend the IBL, as proposed in the
public comment process, without having a thorough
discussion at the government’s policy conference.
(The bill was later passed on November 12, 2010, and
went into effect May 13, 2011.) Under this legislation,
“authorized specified insurance providers”—unlike
SASTIP insurance providers—would not be limited
to selling only small amount, short-term products
and would not be required to become a licensed
insurance company if they exceeded a certain size.
Furthermore, kyosai businesses operated by public
interest corporations would be supervised by the
ministry or agency that currently supervised them,
not by the FSA. The law requires the government
to revisit the issue and make changes if necessary
approximately five years after enactment of the
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law. Considering that discussions on revisiting the
issue have not yet begun, the current situation
should be clarified. The various government
agencies other than FSA that oversee “authorized
specified insurance providers” have yet to disclose
in detail which providers are under their jurisdiction.
Without considering a full picture of actual market
conditions, there can be no basis for concluding that
there is no need to revisit the issue. In this context,
the ACCJ urges the GOJ to promptly conduct a
fact-finding investigation. Further, with the time
for revisiting this issue having passed, the ACCJ
urges the GOJ to immediately begin transparent
discussions toward eliminating the "“authorized
specified insurance providers” category.

Having different standards of regulation for providers
of the same services creates regulatory gaps and
allows the government to arbitrarily pick winners in
the market. Moreover, as the FSA seeks to become
the “Finance Nurturing Agency,” the current situation
is inconsistent with its efforts to achieve sustained
corporate and economic growth and improve
citizens’ lives through stable asset formation with
due consideration to various users and beneficiaries
of financial services. All kyosai should be brought
under the IBL and subjected to FSA regulation that is
identical to that applied to FSA-regulated insurance
companies.

IV. Lax oversight of kyosai inconsistent with
consumer protection

Because kyosai sell insurance products to the public
in direct competition with FSA-regulated insurance
companies, the same consumer protection
concerns that apply to private insurers should
logically apply to kyosai as well. Nevertheless,
kyosai are not subject to the same safeguards.
For example, kyosai do not contribute to the Life
Insurance Policyholder Protection Corporation or
maintain the same high levels of reserves as FSA-
regulated companies. In the case of regulated
kyosai, they are not subject to FSA supervision
consistent with globally accepted standards in
accordance with the ICPs and are not subject to
FSA supervision, inspections, and monitoring or to
filing regular, detailed reports with the FSA.

Revisions to the IBL passed in 2014 require FSA-
regulated insurers to confirm customer intent
before offering an insurance product. In the
process of implementing these revisions, insurance
companies must take special care to confirm
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consumer intent when soliciting via certain types
of “direct marketing” (i.e., direct mail, brochures
placed in retail locations, and other methods that
require only one interaction with the insurance
company to complete the sale).

Kyosai compete directly with FSA-regulated
insurers and sell products via direct marketing
channels. Since the customer intent obligations
and other rules included in the 2014 IBL revisions
will not apply to all kyosai, applying rules to FSA-
regulated insurers that do not apply to kyosai will
(a) exacerbate kyosai advantages and (b) deprive
consumers of the same degree of protections
afforded by FSA-regulated insurers.

If the GOJ believes that robust regulation of FSA-
regulated insurers is necessary, then the GOJ
should apply the same standards to all competitors
selling similar products, including kyosai.

V. Government of Japan’s favorable treatment
of regulated kyosai inconsistent with its GATS
commitments and global best practices in
insurance supervision

General Agreement on Trade in Services

The GOJ made specific commitments under the
WTO General Agreement on Trade in Services
(GATS) with respect to financial services, including
insurance and insurance-related services. Those
commitments do not allow any exemptions for
kyosai, yet the GOJ continues to provide kyosai
with competitive advantages and accord FSA-
regulated foreign insurance companies less
favorable treatment inconsistent with Japan’s
GATS obligations. The GOJ has a responsibility to
adhere to its GATS commitments by ensuring that
kyosai are subject to rules and regulations that
are equivalent to those for FSA-regulated foreign
insurance companies.

The favorable treatment accorded to regulated
kyosai undermines the GOJ’s ability to promote the
sound development of Japan’s financial markets
and threatens the progress made to date under its
financial reforms. Further, it raises concerns with
regard to Japan’s international trade commitments
under the GATS.

Global insurance supervisory best practice

The IAIS is a global standard-setting body
promulgating best practices in insurance
supervision. The IAIS’s ICPs establish a basic
benchmark for insurance supervision in all
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jurisdictions and apply to the supervision of
“all insurers, whether private or government-
controlled insurers that compete with private
enterprises, wherever their business is conducted.”
In a September 2017 application paper, the IAIS
laid out guidance on how to apply the ICPs to
cooperative insurance entities such as kyosai.
The IAIS recommends that insurance supervisors
apply the ICPs in a proportionate manner for the
purpose of “removing unnecessary barriers by
disproportionate regulation and supervision, while
at the same time ensuring appropriate policyholder
protection.” Making specific reference to kyosai,
the application paper states that Japan permitting
cooperatives to offer insurance services “could be
attributed to the historical and socio-economic
background of the society.”

At the same time, however, the paper makes it
clear that large cooperatives should be subject
to the ICPs in the same manner as insurance
companies: “[O]nce organisations become very
large and diverse, it has to be recognised that
it becomes increasingly difficult to find material
differences from the way share companies are run
despite efforts to maintain the mutual identity,
and therefore those very large [cooperatives]
should be subject to the same requirements as
shareholder companies.”

CONCLUSION

Kyosai were originally conceived as cooperatives
formed by groups of individuals with the common
purpose of mutual aid, or “sougo fujo.” But with
customers numbering in the tens of millions, with
the largest regulated kyosai writing more policies
and holding more assets than many FSA-regulated
insurance companies, as well as distributing their
products through networks of private sector
financial services companies, it is clear that kyosai
are directly competing as insurance companies.
Therefore, until a level playing field is established
between kyosai and FSA-regulated insurers, kyosai
should not be allowed to expand their businesses
or enter new markets.
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