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ACCJ Viewpoint

All insurance products were made available for sale
by banks in December 2007, subject to certain
measures with the stated purpose of preventing
banks from abusing their power as lenders in the
context of insurance sales (“preventive measures”).
In April 2012, the Government of Japan (GOJ)
relaxed the preventive measures in the bank
sales channel from the perspective of policyholder
protection and convenience. At that time, the
Financial Services Agency (FSA) stated that it would
continue to examine the implementation status of
preventive measures and review those measures
“as needed,” but established no timeframe for said
review. Eleven years have since passed without
clarification of the review process.

In the FSA Strategic Priorities published in August
2023, the FSA identified working toward realizing a
virtuous cycle of growth and asset-based income, and
ensuring the stability and reliability of the financial
system as priority issues. In this context, the FSA
expressed the view that, in order for regional financial
institutions to fulfill their role, it is important to
strengthen their own management base and establish
a sustainable business model, taking into account the
actual situation of the region. The American Chamber
of Commerce in Japan (ACCJ) commends the FSA's
proactive attitude toward reform, while encouraging
removal of sales restrictions that are not necessary
for the protection of borrowers currently retained at
bank sales channels, especially employees of small
and medium-sized enterprises. The ACCJ is confident
that the aforementioned reform will contribute to the
development of a sustainable business model for
regional financial institutions.

RECOMMENDATION

In the context of developing a better post-Covid
society and promoting consumer access to
insurance products that meet their individual needs,
the FSA should immediately review and update the
preventive measures in the bank sales channel
to align them with the FSA’s “Strategic Directions
and Priorities” and “Customer-Centric Business
Conduct” initiatives. Accordingly, the ACCJ urges
again that the GOJ take the following actions as
soon as possible:

e Establish a review process and ensure that it is
conducted in a more transparent, rational, and
fact-based manner.

e Eliminate restrictions that are not necessary
to achieve appropriate consumer protection
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ACCJ Viewpoint

objectives, specifically those on solicitation to
employees of small and mid-sized corporate
borrowers, small-lot restrictions on the total
insured amount for products sold in banks, re-
strictions on the timing of sales, and restrictions
on the segregation of insurance sales and lend-
ing duties.

e If the restrictions on insurance solicitation by
banks and other financial institutions to small
and mid-sized corporate borrowers remain in
place, ensure fairness and consistency by:

- Restricting insurance sales by all financial
institutions to employees of small and
mid-sized companies to which they lend
or whose stock they own; and

- Preventing use by all insurance companies
of their position as shareholders in banks
and other financial institutions to pressure
banks into prioritizing sales of their own
products over those of their competitors.

e [Establish a framework in which banks and other
financial institutions can confirm customer suit-
ability for insurance products before proposing
such products by permitting those banks and
financial institutions to use certain customer
information.

The ACCJ observes that the restrictions applicable
to the bank sales channel are unreasonably
burdensome compared to other sales channels,
and that banks are forced to allocate substantial
resources to comply with overlapping rules. A
rational and appropriate review of the restrictions
would maximize operating efficiency such that
banks could reallocate resources to higher value-
added services to customers, including more
comprehensively explaining products, which would
benefit Japanese consumers by providing greater
choice and convenience, while ensuring robust
consumer protection. This action would contribute
to the realization of “Customer-Centric Business
Conduct,” which the FSA has encouraged.

Further opening the bank sales channel would
be of particular benefit to consumers in areas
outside of Japan’s major cities where regional
banks and other regional financial institutions
play an important role in providing a range
of financial services to local small and mid-
sized companies. Review of measures aimed at
preventing the detrimental effects of insurance
sales by banks would be consistent with the current
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administration’s ongoing efforts to support Japan’s
sustainable economic growth through reforms. And,
given that banks have proven to be a popular place
for consumers to buy insurance in Japan’s outlying
regions, review and update of the preventive
measures would also help ensure that the wave of
economic reform reaches the length and breadth
of Japan by bringing about more robust coverage
options and greater convenience for consumers who
work at regional small and mid-sized companies.

ISSUES

The bank sales channel is an important channel
through which consumers access various financial
products, including insurance, which contributes
to consumers’ stable asset formation in Japan.
Indeed, since December 2007, when restrictions
were lifted to permit banks to solicit customers for
allinsurance products, this vital distribution channel
has expanded, resulting in improved consumer
choice and convenience, and has contributed to
a revitalization of the insurance market. In this
context, the ACCJ enthusiastically welcomed the full
liberalization of the bank sales channel that occurred
in December 2007.

The ACCJ] believes that the bank sales channel
fills a critical role in providing important products
and information for Japanese consumers’ stable
asset formation. In this context, Japan’s regulation
of the bank sales channel should be continually
reviewed to eliminate restrictions on the positive
development and growth of this channel where
there are no rational and fact-based reasons for
such restrictions.

Unfortunately, in the bank sales channel, there
remain impediments to fair competition that
are not present in other sales channels due to
the excessive ex ante restrictions. In particular,
Japanese consumers would benefit from a
thorough and risk- and fact-based review of the
current bank sales market conduct rules and
other regulations to identify additional revisions
that would further enhance consumer choice
and convenience. Key recommendations for such
potential revisions to the bank sales channel in
Japan are outlined below.

1. Establish a Review Process and Ensure that
It Is Conducted in a Transparent, Rational, and
Fact-Based Manner

In December 2007, the GOJ pledged to carry out a
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review of the restrictions in the bank sales channel
after roughly three years and, from the perspective
of policyholder protection and convenience, make
any necessary revisions. Any such revisions were
to be based on the results of the FSA’s monitoring
of this sales channel. The revisions in April 2012,
however, failed to meaningfully address consumer
choice and convenience and were inconsistent
with the findings in the FSA’s published monitoring
results. Of particular concern, the FSA indicated
that reviews would be conducted “as needed,” but
11 years have passed without any specific timeline
for subsequent reviews. The ACC]J calls on the GOJ
to afford all stakeholders—domestic and foreign—
timely and meaningful opportunities to have their
voices heard.

The ACCJ] requests the review process be started
as soon as possible, as preventive measures, such
as restrictions on solicitation to employees of
small and mid-sized corporate borrowers, create
conditions that are inconsistent with promoting
customer-centric business practices by, for example,
limiting insurance enrollment options for consumers
seeking protection, as will be described later. Even
if it is not possible to immediately begin the review
process for regulations on bank sales of insurance,
the GOJ should publicly announce when and how it
monitors the situation, how it makes evaluations,
and how it determines whether or not a review
process is necessary. Furthermore, if the GOJ cannot
indicate a specific review time frame, it should
concretely state which conditions would have to be
met to trigger a review.

Given the above, the ACCJ urges the GOJ to ensure
that its review of the bank sales channel:

e TIs conducted in a public and highly transparent
manner;

e Aims to improve consumer choice and conve-
nience;

e Offers timely and meaningful opportunities for
all stakeholders, including foreign industry, to
comment on the current regulatory regime as
well as any proposed revisions;

e Makes public the results of the FSA’s monitor-
ing of the bank sales channel, as well as the
direction of its process for reviewing any regu-
lations produced based on the results of that
monitoring and rationale thereof;
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ACCJ Viewpoint

e Is fact-based and free from political influence;
and

e For any restrictions that remain, that they do not
exceed the level necessary to achieve appropri-
ate consumer protection.

II. Eliminate Preventive Measures on Solicitation
to Employees of Small and Mid-Size Corporate
Borrowers

Japan’s current regulatory regime in the bank sales
channel includes a number of restrictions on
insurance sales to the employees of small and
mid-sized corporate borrowers (i.e., companies
with fewer than 50 employees). Such restrictions
are unnecessary from a consumer protection
perspective and do not appear to exist in other
major jurisdictions around the world.

The presumed objective of these restrictions is
to minimize the possibility that employees will be
pressured to buy insurance because their company
has a loan with the financial institution, and the
ACC] fully supports appropriate consumer protection
measures. However, in the years since the full opening
of the bank sales channel, the ACCJ is unaware of
any consumer complaints involving pressure sales
to employees of corporate borrowers, including
from consumers at companies near the threshold
(e.g., with 51-60 employees).

This contradiction suggests that no complaints
have emerged from employees of companies
that were receiving loans from a bank during the
period of that loan, nor from employees of such
companies after the conclusion of that loan period.

Given this, and in light of the fact that the
aforementioned restrictions may have unintended
consequences, such as limiting consumer access
to appropriate products, it is clear they are
incompatible with customer-first principles, and the
ACC]J believes that the restrictions on solicitation
to employees of small and mid-sized corporate
borrowers should be eliminated or corrected as
soon as possible. Indeed, unless the results of
the FSA’s bank sales channel monitoring clearly
demonstrate the need to keep these restrictions in
place, the ACCJ urges the GOJ to eliminate them
altogether, particularly as they relate to ordinary
employees (i.e., non-representatives) of small and
mid-sized corporate borrowers.
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III. Ensure Fairness and Consistency in the
Application of Regulations Targeting Anti-
Competitive Behavior

As noted above, Japan currently has in place a
number of restrictions on insurance sales to the
employees of small and mid-sized corporate
borrowers, with the presumed objective being to
minimize the likelihood that banks will pressure
those consumers to buy insurance because their
employer holds a loan with them. Because they
are duplicative with protections already afforded
consumers under the Anti-Monopoly Law (AML)
and rigorously enforced by the Japan Fair Trade
Commission (JFTC), however, these restrictions
are unnecessary. Moreover, applying special rules
to the bank sales channel unfairly deters sales of
insurance through that channel in favor of other
channels, which are not subject to additional rules
on top of the AML.

The JFTC already possesses robust and expanding
authority to protect against abuse of superior
bargaining position. First, Article 2.9(v) of the
AML gives the JFTC statutory authority to enforce
restrictions on the use of superior bargaining
position as an “unfair trade practice.” The JFTC
has actively made use of this authority. Indeed,
from FY2009 to FY2022, the JFTC issued 18 cease
and desist orders and issued warnings, etc. where
it deemed abuse of superior bargaining position
took place. Second, in January 2011, legislative
amendments were made to grant the JFTC the
authority to impose a surcharge on “unfair trade
practices.” Third, the JFTC has also published
a guideline on improper business practices
associated with the liberalization of business lines
and expanded business operations of financial
institutions, which includes a list of specific actions
considered problematic for banks that solicit
insurance to their borrowers. In light of the above,
it is our view that there was never any need for
the duplicative market conduct rules that were put
in place for the bank channel.

Put simply, the JFTC has the explicit authority
(and demonstrated ability) to utilize ex post
administrative action to deter any attempt by banks
to pressure the representatives or employees
of small and mid-sized corporate borrowers into
purchasing insurance. The additional restrictions
putin place by the FSA, therefore, are unnecessary
and have the unintended consequence of limiting
consumers’ choices and convenience. In addition
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to being unnecessary, the FSA’s restrictions on
sales of insurance by regional banks and credit
unions unfairly deter sales of insurance through
that channel in favor of other channels, which are
not subject to additional rules on top of the AML.

Accordingly, unless the GOJ eliminates the special
restrictions on bank sales of insurance, as called
for above, the only way to ensure parity with other
sales channels is to implement similar regulations
for those channels. For example, all financial
institutions would have to be restricted from
selling insurance to the employees of companies
to which they lend or whose stock they own. In
addition, restrictions would have to be put in place
to ensure that insurance companies are not able
to use their position as a shareholder to pressure
banks into placing a priority on sales of their own
products over those of their competitors.

IV. Help Banks Ensure That Insurance Products
Are Suitable by Permitting the Use of Certain
Customer Information to Enable Suitability
Assessments

Under current regulations, bank sales agents are
precluded from using certain “non-public financial
information” about a bank customer without
obtaining consent. The ACCJ's position is that
confidential reference by bank agents to certain
information already held by the bank—specifically
customer deposits and loan balances—can help
bank agents act in a manner more consistent with
customer-centric business conduct and ensure that
the products and services offered to customers are
suitable. The ACCJ believes that this would enable
banks to comply with “Principles of Suitability” in
the Financial Instruments and Exchange Act.

Without the ability to screen deposit and loan
balances in advance, the current rules can
unnecessarily cause consumer confusion and
inconvenience. Despite the fact that banks have
acquired consent to use customer information
based on the Personal Information Protection Law,
the IBL requires banks to acquire an additional
consent from customers for using “non-public
financial information” before soliciting customers for
insurance products. This is not easy for customers
to understand, and questions remain from the
viewpoint of “Customer-Centric Business Conduct.”

Moreover, the requirement to obtain prior consent
before using non-public financial information in the
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context of sales of insurance is inconsistent with
the policy of treating equivalent financial products
consistently across sectors that is reflected in
the Financial Instruments and Exchange Law and
elsewhere.

For the reasons noted above, the ACCJ urges
the GOJ to revise the current regulations so that
customer financial information held by the bank
can be used to facilitate both the solicitation
process and bank agents’ ability to offer suitable
products to appropriate customers.
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